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priorities in applying Article 82 of the EC Treaty to abusive exclusionary conduct by dominant
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expression "increase prices” includes the power to maintain prices above the competitive level and is used
as shorthand for the various ways in which the parameters of competition — such as prices, output,
innovation, the variety or quality of goods or services — can be influenced to the advantage of the dominant
International Competition Network Unilateral -2 ;”.undertaking and to the detriment of consumers
:n2n52 ICN-N AnNa PyY 1 (2011 >nn) Conduct Workbook, Chapter 3: Assessment of Dominance
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Dominance entails that these competitive constraints are not ” : 10 /992 NPNINPNRN NPNINA HWNY NI #
sufficiently effective and hence that the undertaking in question enjoys substantial market power over a
Market power need not trouble the antitrust » : Areeda & Hovencamp 1an> N1 19182y ; ’period of time
.(§501) »authorities unless it is both substantial in magnitude and durable

:y9n9) C-27/76 United Brands v. Commission EUECJ (14.2.1978) ya YR PNN P10 P01 N 5
TINITN ORIPND VAV NNN) YVINNIT THYN NV NN P PAY NION IR WHITHN ,(?United Brands 2%y
The dominant 7 : TN PO NWHI .OOMINN DNDIN SWAIN DN DAY (I MYNVN 7w MO Hyar by wind
position referred to in this article relates to a position of economic strength enjoyed by an undertaking
which enables it to prevent effective competition being maintained on the relevant market by giving it the
power to behave to an appreciable extent independently of its competitors, customers and ultimately of
.(65 'D9) its consumers.”
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nJtshould be added that, as the Commission rightly contended, it is highly
improbable in practice that a non-dominant supplier will act as Hilti did,
since “effective competition will normally ensure that the adverse
consequences of such behaviour outweigh any benefits.”*

T-30/89 Hilti AG v. Commission [1991] E.C.R. I1-1439 22
88/138/EC: Commission Decision (IV/30.787 and 31.488 — Eurofix-Bauco v. Hilti), OJ L 65 D) w7 22
:11.3.1988, p. 19
»1n fact Hilti’s commercial behaviour, which has been described above and is analysed below, is witness
to its ability to act independently of, and without due regard to, either competitors or customers on the
relevant markets in question. In addition, Hilti’s pricing policy also described above reflects its ability to
determine, or at least to have an appreciable influence on the conditions under which competition will
develop. This behaviour and its economic consequences would not normally be seen where a company
was facing real competitive pressure.” (4 71)
S TUNN
»Hilti’s commercial behaviour which is the object of this decision concerns almost exclusively these Hilti-
compatible consumables, in particular its attempt to extend the power it enjoyed in the market for Hilti-
compatible cartridge strips into the market for Hilti-compatible nails. The freedom of action which it
exercised in these markets with a disregard for other competitors and even customers such as distributors,
is evidence of this dominance.” (472)
.93 109 24
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